NATEC M NERALS I NC
| BLA 92- 555 Deci ded April 24, 1998

Appeal froma decision of the Glorado Sate fice, Bureau of Land
Managenent, di smissing a protest of public |and exchange G3G 50831.

Afirned.

1 Exchanges of Land: General | y--Federal Land Policy and
Managenent Act of 1976: Exchanges

A protest agai nst an exchange of public |and for
private | and under the authority of section 206 of the
Federal Land Policy and Managenent Act of 1976 is
properly dismssed if the protestant does not establish
that the proposed exchange woul d viol ate the Act and
appl i cabl e regul ations, or contravene the public
interest. Wiile the owner of adjacent |and nay be

i ndi vi dual |y i nconveni enced by an exchange t hat
transfers the surface estate out of Federal control,
this fact alone is insufficient to establish that the
exchange is not inthe interest of the Lhited Sates.

2. Environnental Quality: Environnental S atenents--
Federal Land Policy and Managenent Act of 1976:
Exchanges-- Nati onal Environnental Policy Act of 1969:
Environnental S at enent s

An environnental assessnent of a proposal to exchange
public for private land is sufficiently detailed where
review of the reasonably foreseeabl e i npacts of the
exchange, including likely devel opnent of the | and,
failed to disclose a potentially significant inpact and
there was no evidence to the contrary.

3. Admnistrative Procedure: Hearings--Hearings--Ril es of
Practice: Appeal s: Hearings--Rul es of Practice:
Hear i ngs

A though the Board has discretionary authority to order
a hearing before an admni strative | aw j udge pursuant
to 43 CFR 8§ 4.415, it nornally orders a hearing only
when an appel lant presents a naterial issue of fact
requiring resol ution through the introduction of

testi nony and ot her evidence not readily obtai nabl e
through the ordi nary appeal procedure. If no oral
testinony is
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requi red and an appeal can be resol ved rel ying on
docunentary submssions, a request for a hearing is properly
deni ed.

APPEARANCES. Tinothy R Buchanan, Esq., and Randy L. K oberdanz, Esq.,
Boul der, (ol orado, for Appellant; Lowell L. Mdsen, Esg., dfice of the
Regional Solicitor, US Departnent of the Interior, for the Bureau of Land
Managenent .

(PN ON BY CH B ADM N STRATI VE JUDE BYRN\ES

NaTec Mneral's, Inc. (NaTec), has appeal ed froma Decision of the
ol orado Sate Gfice, Bureau of Land Managenent (BLMor Bureau), dated
June 17, 1992, dismssing its protest of |and exchange GOG 50831.

In a Notice of Realty Action (NORA published at 56 Fed. Reg. 24087 on
May 28, 1991, BLMannounced that it had identified 680 acres of public | and
and an admni strative access easenent 1/ as prelimnarily suitable for
exchange to Aaron C Wodward for 270 acres of private land. 2/ The Bureau
stated that the exchange proposal, which had been devel oped cooperatively
bet ween BLM and VWodwar d, was "Bureau-benefiting,” and that the proposal
was being nade "to provide | egal access to federal |ands and to consol i date
public and private land holdings.” 3/ 56 Fed. Reg. at 24088.

1/ The public lands identified for the exchange are described bel ow
"T.3S, R 94 W, 66th PM

Sec. 33 EV4NV4L EV2 SEV4
"T. 4S, R4 W, 6th PM

Sec. 26 SW1/4 NNVV4, S1/2 SWU4, SWU/4 E 1/4

Sec. 34 EV2 NEV4, NEV4A E VA4

Sec. 35: NE /4 NWV4, W1/2 Wl/2 N1V4 SEV4

Sec. 36: N\W1/4 SW1/ 4"

The | ands woul d i ncl ude an admini strative access easenent through T. 4 S,
R 94 W, sec. 34 SE/MNW.
2/ The 270 acres of private |and are described bel ow

T 4S, R 94 W, 6th PM

Sec. 33y EV2 SWVU4 E 14 E1VU4SEV4

Sec. 34 NEV4 NEV4L4SWNU4 SU2NVU2 SWY4, SU2 W4, WL 2

SE V4
3/ The followng reservations woul d be nade in the patent issued to
VWodward for the public |and:

"1l. Areservationto the Lhited Sates of a right-of-way for ditches
or canals constructed by the authority of the Lhited Sates, Act of August
30, 1890 (43 US C 945).

"2. Areservation to the Lhited Sates of all mneral deposits of
known val ue.

"3. Areservation of all existing and valid | and uses, includi ng
grazi ng | eases, unless wai ved.

"4, The reservation of power |ine rights-of-way G 0108739, G 22713,
and G 23562.

"5, The reservation of pipeline rights-of-way G 018388 and G 048809.

"6. The reservation of oil and gas | eases G 34543, G 36955, G 38437,
G 44376, G 44959, and G51162."
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Inits protest, NaTec explains that it owis land | ocated adjacent to a
portion of the public |ands to be exchanged to VWodward, and owns wat er
rights which historically were stored on a portion of the public lands to
be exchanged to Wodward. NaTec states that a portion of its |land and
water rights were acquired fromVWodward. In addition, NaTec owns access
and ditch easenents across |and owned by VWodward. NaTec asserts that it
uses its land, in part, for the storage of water in a storage reservoir
known as Larson Reservoir. MNaTec clains that the Larson Reservoir water
right and other water rights near the | and proposed for exchange to
VWodward are "crucial " to NaTec's mning four Federal sodi uml eases.
NaTec's argunent is set forth bel ow

2. The land owned by NaTec is used, in part, for the
storage of water diverted out of P ceance Oeek and N neteen
Qeek, also known as Nneteen Mle GQeek. The storage reservoir
is known as Larson Reservoir, and a judicial decree determning
the water right for Larson Reservoir was entered by the O strict
Qourt inand for Garfield Gounty on May 10, 1889, in Case No.

133. * * * The decree for the Larson Reservoir water right
provides that the water right was originally diverted on July 20,
1888, and that up to approxi mately 62 acre-feet of water nay be
stored under the water right. The Larson Reservoir water right
is one of the nost senior water rights in the F ceance O eek
basin. Investigations by NaTec indicate that the Larson
Reservoir water right inundated a portion of the | and proposed to
be exchanged to Aaron C WWodward. Pursuant to the Act of July
26, 1866, 43 USCA 661, et. seq., NaTec is the ower of a right-
of -way on the public lands for the storage of water in Larson
Reservoir. MNaTec asserts that the proposed exchange of |ands nay
interfere wth NaTec's use of the Larson Reservoir water right
and NaTec's easenent on the public | ands.

3. NaTec is a so the owner of four federal sodi uml eases
conprising approxi mately 8,224 acres in the A ceance Qeek Basin
and Yellow Qeek Basin in Ro B anco Gounty, (olorado. The
sodi um| eases are desi gnated as Lease Nos. G 0118326, G 0118327,
G 0119986, G 37474 (out of G 0119985), and copies of the sodi um
| eases are attached as Exhibit D NaTec is conducting mning
activities on the sodi uml eases, and the Larson Reservoir water
right and other water rights | ocated near the | and proposed to be
exchanged to Aaron C VWodward are crucial to the operation of
mning activities. The water supply for the mining operations on
the sodium| eases are the subj ect of Case No. 880M20 pending in
the Vdter Gourt in and for Viter Dvision No. 1. NaTec
anticipates that the Vdter Gourt will enter a decree that, anong
other things, determnes an additional water right for Larson
Reservoir. MNaTec anticipates that the final decree entered by
the Véter Gourt w il provide that an additional six hundred acre-
feet of water nay be diverted and stored at the Larson Reservoir
site
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and, subject to appropriate permts fromthe Bureau of Land
Managenent, a portion of the proposed exchange | ands woul d be
inundated by water stored in Larson Reservoir. NaTec asserts
that the proposed exchange woul d adversely affect and interfere
w th NaTec's use and operation of the sodiuml eases, and the

enl argenent of the Larson Reservoir. It should al so be noted
that if the proposed exchange of lands is conpl eted, NaTec w |
have the power under ol orado | awto condemm the | ands acquired
by Aaron C Vdodward. See, e.g., olorado Gonstitution, Article
XM, Section 7.

4. NaTec nay currently access public |ands fromthe Larson
Reservoir site. |f the proposed exchange of |ands is conpl et ed,
NaTec w Il be precl uded fromaccessing public |ands. Except for
the adjacent public lands, NaTec's property is surrounded by | and
owed by Aaron C VWodward. The proposed exchange of |and
appears to be calculated to sever NaTec's ability to access the
public land, and thereby attenpt to regulate or charge a fee to
NaTec for the use of the public lands. NaTec strongly objects to
the termnation or elimnation of NaTec's access to the public
| ands as contenpl ated by the proposed exchange.

5. MNaTec further asserts that the proposed | and exchange is
(a) contrary to the public interest, (b) inconsistent wth the
land use plans for Ro B anco and Garfield Gounties, and (c) not
an equal val ue exchange.

6. The Notice of Realty Action erroneously identifies a
portion of the |ands to be exchanged as located in Garfield
Qounty, ol orado, but the lands in question are in fact |ocated
in Ro B anco Gounty, (ol orado.

(Protest at 1-2.)

Inits Decision dismssing NaTec's protest, BLMstates that
“[i]nformati on provided wth the protest and fromother sources pl aces the
“Larson Reservoir' on nonfederal land in the SW1/4 NE /4 and W1/2 SE 1/ 4
of section 33, T. 3S, R 94 W, Sxth Principal Mridian, (lorado.” The
Bureau points out that the present "Larson Reservoir" as referred to in the
protest seens to conprise two |ocations, one being in the NW&E/4of sec.

33, and the other in the SWhNE/2of sec. 33. Based upon naps and aeri al

phot ogr aphs, BLM concl udes that neither reservoir inpoundnent "has
historically encroached upon the public | and described as the SE /4 Ne 1/4
and E /2 SE 1/4 of section 33, sufficiently, if at all, to appropriate a
right under the Act of July 26, 1866, 43 US CA 661, et seq." The Bureau
states that "[i]f the reservoir did, in fact, occupy sone snall portion of
this public land prior to 1976 in conformance wth the 1866 Act, the right
exists and a land patent to conpl ete the | and exchange w Il not defeat that
right." However, BLMstates that "[i]f the inpoundnent did not extend onto
the public land, no right exists.”" Wth regard to NaTec's
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pl anned expansi on of the Larson Reservoir, BLMstates that there is no
record of a right-of-way application for an expansi on having been fil ed
wth or approved by BLM

In response to NaTec's argunent that if the exchange is conpl et ed
NaTec woul d be precl uded fromaccessi ng public |ands, BLMagrees that
NaTec's property woul d no | onger be contiguous to public land. However,
BLM enphasi zes that public land to the east renmai ning after the exchange
woul d be accessi bl e by neans of Garfield Gounty Road No. 253, about 1 mile
to the sout hwest of the NaTec property.

The Bureau rejected NaTec's contention that the exchange was not in
the public interest, pointing out that NaTec offered no evidence inits
protest to support the argunent. The Bureau states:

The decision record for the environnental assessnent
prepared for the exchange proposal determined that the exchange
would be in the public interest. It was based on an
envi ronnental assessnent that considered the various resource
val ues on both the offered nonfederal |ands, and the public | ands
sel ected, and the potential beneficial and adverse effects if the
exchange was conpl eted. As your protest did not offer any
reasons as to how the environnental assessnent was incorrect, we
nust di smss your assertion that the exchange is contrary to the
public interest. Notice of the exchange was sent to the Board of
Qounty Gormissioners for Garfield and Ro B anco Gounties and no
comment s or obj ections have been recei ved fromeither county.
Therefore, we nust al so concl ude that the exchange is not
inconsistent wth the | and use plans of either county.

(Decision at 2.)

The Bureau al so rej ected NaTec's argunent that the exchange was not an
equal val ue exchange. The Bureau expl ai ned that a qualified apprai ser
prepared the required fair narket val ue apprai sals of the lands of fered and
sel ected, which were approved by the BLM ol orado Chief State Apprai ser.
According to BLM these appraisals indicate that the values are wthin the
requi renents of applicable regul ations and apprai sal standards and pol i cy,
and that a cash equalization paynent by Vodward wll offset a snall
difference in estimated fair narket val ue between the of fered and sel ected
| ands.

Fnally, as to the contention that the NORA erroneously identifies a
portion of the lands to be exchanged as located in Garfield Gounty, while
the lands are in fact located in Ro B anco Gounty, (ol orado, BLMsinply
states that "all legal descriptions inthe NJRAare correct and it is clear
whi ch properties are involved in the exchange proposal ." (Decision at 2.)

Inits statenent of reasons (SR for appeal, NaTec reiterates nmany of
the argunents set forth inits protest. |In addition, NaTec expands upon
the nere assertion that the exchange is not in the public interest.
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In naki ng this argunent, NaTec focuses upon the Environnental Assessnent
(EA) which BLMprepared for the exchange. MNaTec points out that in section
II.B. of the EA’ BLM"concl udes that the No Action Alternative woul d resul t
in the continued | ack of access to federal |ands that woul d have to be
resol ved through other neans,"” but that as discussed in section I1.C5 of
the EA "the alternative of constructing an alternate route around the
offered private land existed, but was elimnated.” (SCRat 3.) MNaTec
states that "[t]he rationale for elimnating this alternative was that
construction of an alternative route woul d be nore environnental |y damagi ng
than the use of the existing road across the offered private | ands, but no
further explanation as to howit woul d be nore danmaging is provided.” (SR
at 3-4.)

NaTec contends that BLMerroneously concludes in section Il of the EA
that air quality would not be affected by any of the alternatives regardi ng
the | and exchange, given that one of BLMs "stated purpose[s] for the | and
exchange was to provi de public and admnistrative access to other federal
lands.” (SCRat 4.) MNaTec argues that "[t]his increased access wl |
result in increased public and conmercial vehicle traffic, which wll
necessarily affect air quality, which the Environnental Assessnent failed
to address.” 1d.

NaTec next chal |l enges section |V of the EA "Environnent al
(onsequences, " on the basis that while VWodward indi cates that he woul d
continue his current use of the selected public |ands for |ivestock
grazing, "such indication by the proponent does not guarantee the current
use W Il continue, and environnental consequences based on this assunption
nmay not be correct.” (SCRat 4.) MNaTec conplains that the EAfails to
address "significant adverse inpacts to wldlife populations or habitat,
whi ch woul d occur fromthe exchange of lands if future uses of the sel ected
| ands were to change.” 1d. In NaTec's opinion, BLMshoul d have provided a
basis for its conclusion that "direct or indirect effects of devel opnent of
the selected lands on wldlife habitat or popul ations woul d not be
significant." 1d. MNaTec faults BLMfor concluding that "no significant or
beneficial or adverse inpacts to visual resources would occur fromthe
exchange of lands,” pointing out that BLMal so states that "if devel opnent
were to occur on the sel ected | ands, visual resources "nmight not be
significantly affected.'"” 1d. (enphasis supplied by NaTec). NaTec
nai ntai ns that the environnental consequences of the exchange renai n
"largel y unknown," and that a "proper eval uation of the environnental
consequences of the exchange was not conpleted.” 1d.

Inits SOR MNaTec revisits its prinary argunent that the exchange is
calculated to sever NaTec's ability to access the public land fromits own
land. Ve set forth this argunent bel ow

The approxi mately 120 acres of the selected land | ocated in
Section 33, Township 3 South, Range 94 Wst of the 6th P.M, is
adj acent to land owned by NaTec. MNaTec had conti nuously
expressed its objection that exchange of this |and woul d sever
NaTec's ability to access public land | ocated adjacent to its
property. The Sate Drector ignored NaTec's concerns in this
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regard, stating in his Decision that other |egal public access to
adjacent public land is available. The quality of this other

| egal access is not addressed. However, the Record of Decision
inthis case recogni zes that access to the selected |ands i s not
conveni ent and uses the | ack of conveni ent access as one (1) of
several criteriato deternmine that the conbi ned public val ues of
the offered private | and exceeds the public val ues of the
selected public lands. Inthis regard, the i ssue of access
appears to be selectively and arbitrarily used to justify the
Sate Orector's deci sion.

The proposed exchange of the | and adjacent to NaTec's
property appears cal cul ated to sever NaTec's ability to access
the public land fromMNaTec's property and thereby attenpt to
regul ate or charge a fee to NaTec for use of the public |ands
adj acent to the exchanged | and. Because of the | ack of
conveni ent access to the federal |ands adjacent to the exchanged
land, NaTec's ability to use the adjacent federal |ands has been
di mni shed. Access to the public |and was an i nportant
consi deration when the | and was purchased fromM. Véodward. |t
is very obvious that the sel ection of the exchange | ands was
designed to frustrate the access that NaTec purchased fromM.
VWodward. 43 USC Section 1716(a) provides that when consi dering
public interest in exchanges of public |ands, full consideration
shal | be given to, anong other things, the needs of |ocal people.

ontrary to the statute, NaTec's need for access to the federal
| ands adjacent to its property were not considered in the |and
exchange, because no consideration was given to al |l ow NaTec to
have continued access to federal |ands fromMNaTec's property.

Id. at 5.

For these reasons, NaTec urges the Board to vacate the patent issued
to Wodward, concluding that "the decision to conpl ete the exchange is
arbitrary and capricious and not in the public's interest." 1d. at 6.

[1] Exchanges of public land for private | and are authorized by
section 206 of the Federal Land Policy and Managenent Act of 1976, 43
USC 8 1716 (1994), upon a finding by the Secretary of the Interior that
the public interest wll be "well served.” The statute directs that the
Secretary, in considering the public interest,

shall give full consideration to better Federal |and nmanagenent
and the needs of the Sate and | ocal peopl e, including needs for
| ands for the econony, community expansi on, recreation areas,
food, fiber, mnerals, and fish and wldife and [authorizes

di sposal by exchange provided that] the Secretary concerned finds
that the val ues and the objectives whi ch Federal |ands or
interests to be conveyed may serve if retai ned
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in Federal ownership are not nore than the val ue of the non-
Federal lands or interests and the public objectives they coul d
serve if acquired.

43 US C § 1716(a) (1994). The weight to be given every el enent bearing
on such deci sionmaking is left to the discretion of the Secretary. John S
Peck, 114 1BLA 393, 397 (1990). An obvious corollary to a determnation of
whet her the transfer of public |and woul d serve the public interest is the
eval uation of whether the transfer woul d adversely inpact upon the public
interest. Thus, BLMnust assess the inpact of proposed or anti ci pated
devel opnent of the public land it passes out of Federal ownership. dty of
Santa Fe, 103 | BLA 397 (1988).

Protests agai nst an exchange are properly dismssed if the protestants
do not establish that the proposed exchange woul d viol ate the Act,
appl i cabl e regul ations, or contravene the public interest. John S Peck,
supra, at 397; dty of Santa Fe, supra, at 402. Ve find no support for
NaTec's al l egations that the exchange of public lands to Vodward is
contrary to the statute or the regul ations.

V¢ agree wth counsel for BLMs response to NaTec's argunent that the
exchange adversely affects its operations on adj acent Federal sodi uml| eases
owned by NaTec, and w Il inpede the enl argenent of the Larson Reservoir in
which water for NaTec's operations is stored:

Assuming for the sake of discussion that all of the
allegations nade * * * are correct, and that the exchange may not
be in NaTec's best interest, it does not necessarily followthat
it isnot inthe public interest. "Wile the Seirs [ NaTec] nay
be adversely affected by exchange of the Federal Lands, this fact
is not sufficient to showthat the exchange is not in the
interest of the Lhited Sates.” John S Peck, et al., 114 IBLA
393, 397 (1990). The fact that NaTec is mning sodi umfrom
adj acent public land pursuant to | eases issued by the BLM does
not obligate the BLMto nai ntai n ownershi p of and nanage ot her
public land contiguous to the leased land in order to facilitate
NaTec' s operations. |n any event, NaTec's unsupported
allegations notwthstanding, there is no evidence that the
consummat i on of the exchange wll have a significant inpact on
its sodiummning operations. There is no evidence that it wil
be nore difficult or costly to obtain rights-of-way, and ot her
permts authorizing NaTec to use the selected |and, fromM.
VWodward than it woul d have been to obtain themfromthe Uhited
Sates.

(Answer at 1-2.)

Ve further agree that NaTec has not denonstrated how a "l ack of
conveni ent access to the federal |ands adjacent to the exchanged | and, "
(SIRat 5), wll significantly inpact upon its ability to conduct
operations on its sodi umleases, "nmuch | ess why a | ack of "convenient'
access for NaTec woul d justify a finding that the exchange in question is
not in the public
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interest." (Answer at 4.) Wether the exchange will result in an

i nconveni ence to NaTec is not the standard by which to determne whet her
the exchange is in the public interest. 1In Jesse B. Knopp, 133 | BLA 263
(1995), the appel |l ant argued that the proposed exchange woul d be
detrinental to the operation of his ranch. The Board found that BLM had
fully considered the inpacts of the exchange on his ranchi ng operation,
stating: "Hrst, it isnot clear that transferring these | ands from
Federal ownership wll preclude use by Knopp. Second, even if all useis
precl uded, the public benefits of the exchange outwei gh any potenti al
econom c hardship to Knopp." 1d. at 265-66 (footnote omtted). Likew se,
inBarrett S Duff, 122 I BLA 244 (1992), the appel | ant contended that the
proposed exchange woul d adversely affect his interests in Federal oil and
gas leases. The Board rejected the argunent as a basis for condemmi ng t he
exchange, observing that "[while appel | ant may be individual | y

i nconveni enced by the exchange, this fact is not sufficient to show that
the exchange is not inthe interest of the Lhited Sates.” 1d. at 249.

Ve find that the exchange involved in this case is in the public
interest, given that its objective is to "provide | egal access to federal
| ands and to consolidate public and private |and hol dings.” 56 Fed. Reg.
at 24088.

[2] The third section of NaTec's SCORis captioned: "THE LAND
EXCHANGE |S NOT IN THE PUBLI C | NTEREST."  As noted by counsel for BLM
"[wWhat follows, however, are allegations relating to the sufficiency of
the EA the BLMprepared for the exchange.” (Answer at 5.) Upon revi ew of
the EA we conclude that NaTec's challenge to its sufficiency is wthout
nerit.

In determning that the exchange proposed by Véodward woul d be in the
public interest, BLMenphasized that the private | ands of fered by Véodward
"contain an existing road that has been identified by Bureau staff and
Departnent of Energy staff as inportant for providing public and
admni strative access to federal lands." (EAat II.A) Gounsel for BLM
states that by obtaining title to that |and, "BLMhas secured pernanent and
unrestricted access to the Federal |ands, access that may be used by the
general public as well as agencies of the Federal Governnent." (Answer at
5.) The Bureau stated that the "No Action Alternative" "would result in
the continued | ack of access to federal |ands that woul d have to be
resol ved through other neans.” (EAat I1.B)

NaTec contends that BLMoffered an i nadequat e expl anati on as to why
BLMrejected the alternative of constructing an alternate route around the
offered private land, rather than proceeding wth the exchange. In this
regard, BLMstat es:

The Departnent of Energy (DCE) has consi dered constructing an
alternative route around the offered land. The nost feasible
route woul d requi re construction of approxi mately 4,800 feet of
new road and i nprovenent of approxinately 11, 700 feet of existing
road, wth an estinmated cost of $50,000. It woul d be nore
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environnent al | y damagi ng than the use of the existing road across
the offered private | ands, and shoul d not be consi dered unl ess
t he exchange coul d not be conpl et ed.

(EAat 11.C5.) Noting that BLMrejected this alternative "sonewhat
summarily, but certainly not wthout justification,” counsel for BLM
properly contends that "[t]he rejection of this alternative needs no
prolonged justification.™ (Answer at 5-6.) In our view BLMs concl usion
that construction of a newroad woul d be nore environnental |y damagi ng t han
use of the existing road is a statenent of the obvious.

In addition, BLMstates that "[a] route anal ysis prepared for the
acqui sition project indicates the Cow Geek Road [the existing road] is the
nost suitable route for both public access and admni strative access for
equi prent and commercial vehicles.” (EAat IlIl, par. 10.) The Bureau
explains that rights-of-way or easenents have been reserved or obtai ned on
all portions of the existing road, except for the portion which crosses the
private land of fered by VWodward, who does not w sh to grant an access
easenent across his property, but is wlling to consider an exchange. Id.

NaTec chal l enges BLMs statenent that "critical elenents,” such as air
quality, would not be affected by any of the alternatives considered.

Gven that a stated purpose of the exchange was to provi de public and
admni strative access to other Federal |ands, NaTec reasons, the "increased
access Wl result in increased public and commercial vehicle traffic,
which wll necessarily affect air quality, which the Ewvironnental
Assessnent failed to address.” (SCRat 4.) Again, we agree wth counsel
for BLMs response to this argunent:

There is, however, no evidence the exchange wll result in
"increased" traffic on the road. As the EApoints out, it is not
anticipated that the exchange wll result in increased use of the
road that traverses the selected |and. The exchange sinply
secures pernanent access to Federal lands for current users of
the existing road, including those who have had to negotiate for
access Wth the owner of the offered land. See EA Secs. |11 and
V. If the existing road across the offered land is to be used
inthe future in connection wth sone unforseen project, the
inpacts of the use of the road for that project and the

mtigati on neasure needed, if any, wll be addressed in the

envi ronnent al docunent prepared for the project.

(Answer at 6.)

The Bureau observes in section |V.A of the EA that during
negotiations on the exchange, VWodward indicated that his current use of
the sel ected public land for |ivestock grazing would continue, and that the
description of the environnental consequences of the proposed exchange were
based on this assunption. NaTec conplains that this "indication by the
proponent does not guarantee the current use wll continue, and
envi ronnent al  consequences based on this assunption nay not be correct."
(SR
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at 4.) NaTec faults BLMfor not providing a basis for concluding that the

direct or indirect effects of devel opnent of the selected lands on wildlife
habi tat or popul ati ons woul d not be significant. According to NaTec, "the

EA fails to address significant adverse inpacts to wldlife popul ations or

habi tat, which woul d occur fromthe exchange of lands if future uses of the
sel ected | ands were to change.” Id.

In response to this argunent, counsel for BLMcorrectly states that
BLMwas not "required to consider "renote and hi ghly specul ative
consequences, ' " quoting Trout Lhlimted v. Mrton, 509 F. 2d 1276, 1283 (Sth
dr. 1974). He states that BLMproperly applied the "rul e of reason,”
which is, "whether an HS [or EAl contains a "reasonably thorough
di scussion of the significant aspects of the probabl e environnent al
consequences.'" State of Galifornia v. B ock, 690 F.2d 753, 761 (9th Qr.
1982), quoting Trout hlimted v. Morton, supra. He naintains that "BLM
was not required to include a worst case analysis' inits EA" (Answer at
7, quoting Robertson v. Methow Valley dtizens, 490 US 332, 354 (1989).)

The Board' s analysis and ruling in Howard B. Keck, Jr., supra, at 47,
provi des conpl ete support for the response submtted by counsel for BLM
In Keck the appel | ant was concerned that once conveyed, the public |and
proposed for exchange woul d pass to Travertine Gorporation (Travertine),
whi ch woul d facilitate devel opnent of the land into a resort comunity.
Both BLMand Travertine admtted that the |and would ultinatel y pass to
Travertine, which intended to seek approval of a plan of devel opnent of the
| and, whi ch had been designated by | ocal plans for devel opnent as a resort
conmuni ty.

The Board began its anal ysis in Keck by observing: "Were private
devel opnent of public land is not the intended or |ikely consequence of a
conveyance of that |and out of Federal ownership, it is safe to say that
BLMgeneral | y need not consi der such devel opnent in conjunction wth
anal yzi ng the environmental inpact of a proposed exchange."” 1d. However,
the Board reasoned, "[wWhere, at the tine it was deciding whether to go
ahead w th the exchange, BLMwas aware that devel opnent was |ikely to occur
follow ng the exchange, it was required to assess not only the
environnental inpact of the exchange, but al so the inpact of any
devel opnent that mght result fromthe exchange.” 1d. Having nade the
finding that BLMshoul d have consi dered the environnental inpact of the
antici pat ed devel opnent resulting fromthe exchange, the Board noted that
the finding "still |eaves the question of the proper scope of such review"
Id. at 48. The Board stated that "[a]bsent fornul ati on of a precise plan
for the devel opnent of public land, it is virtually inpossible for BLM at
the tine it is deciding whether to proceed with a proposed exchange, to
assess the specific environnental inpact of devel opnent." Id. Further,
the Board stated that "[i]n these circunstances, it is clear that the
i ntended devel opnent of the selected public land is not sufficiently
definite to permt a full reviewof its likely environnental inpact." Id.
at 50. The Board concluded "that to require BLMto assess the
environnental inpacts of devel opnent, beyond those al ready addressed in the
EA would constitute an exercise in “crystal ball inquiry,' which is not
requi red by NEPA
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[the National Environnental Policy Act of 1969, as anended, 42 US C 8
4332(2) (O (2988)]." Howmard B. Keck, Jr., supra, at 50, quoting
Sientists' Institute for Public Information, Inc. v. Aomc Energy
Gorm ssion, 481 F.2d 1079, 1092 (D C dr. 1973).

In the instant case, V@odward has indicated that the historical use of
the selected public land, i.e., livestock grazing, woul d continue. NaTec
insists that BLMshoul d have consi dered the environnental consequences if
the public lands were to becone subject to "devel opnent,” but fails to
of fer a discussion of what kind of devel opnent mght take place. V¢
concl ude that BLMproperly based its consideration of the environnental
consequences of the exchange on the assunption that the sel ected public
| and woul d continue to be used for |ivestock grazing. To require BLMto
specul ate about other possible future uses of the land, and to attenpt to
assess the environnental inpacts of those future uses, would constitute a
"crystal ball inquiry." Howard B Keck, Jr., supra

[3] MNaTec has requested a hearing on the fol |l ow ng "questions of
fact" pertaining to BLMs deci si on:

a. Wether NaTec owns an easenent on the exchanged | and
pursuant to the Act of July 26, 1866, 43 USCA 661, et seg.

b. Wether selection of the exchanged land is contrary to
the agreenents and conveyances between NaTec and M. Véodwar d.

c. Wether additional terns and conditions shoul d be
included in Patent No. 05-92-0022 issued to M. Vdodward to
reflect the agreenent of M. Vodward and the agreenents and
conveyances between NaTec and M. Véodwar d.

d. Wether selection of the exchanged |and w il inpair
NaTec' s use and devel opnent of the Sodi um| eases.

In his response to NaTec's request for a hearing, BLMs counsel cites
to the proper standard to be applied in determni ng whet her a hearing woul d
be appropri at e:

[ The appel lant] offers no show ng that an admnistrative | aw
j udge woul d be better able to nake a reasoned deci si on on the
basis of an oral hearing than could BLMor this Board nake on the
existing record. No offer of further evidence has been made. A
hearing is not necessary in the absence of a material 1ssue of
fact, which, if proven, would alter the disposition of the
appeal. Eg., Sickelnan v. Lhited Sates, 563 F.2d 413, 417
(9th dr. 1977); Lhited Sates v. Gonsolidated Mnes & Swlting
., 455 F.2d 432, 453 (9th dr. 1971); KmEvans, 82 I BLA 319,
323 (1984). This Board "should grant a hearing when there are
significant factual or legal issues remaining
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to be decided and the record without a hearing woul d be
insufficient for resolving them" Sickelnman v. Lhited Sates,
supra at 417.

VWods Petrol eum ., 86 I BLA 46, 55 (1985), quoted in Seal aska Gorp., 115
| BLA 249, 255 (1990); see also Felix F. Mgil, 129 IBLA 345, 347 (1994),
and cases cited therein.

V¢ agree that a hearing is not warranted in this case. Qounsel for
BLMcorrectly states that the issue to be decided by this Board i s "whet her
t he exchange that has been consummated is in the public interest,” and that
"[n]one of the issues NaTec bel i eves shoul d be addressed in a hearing are
naterial to that question.” (Fésponse to Request for Hearing at 2.)

Rat her, he states, such issues ' reI ate to the question of whether the
exchange isin NaTec's interest. Id. Mreover, we agree wth his
contention that any dispute as to the exi stence of an easerent on the | ands
exchanged to Wodward created pursuant to the terns of the Act of July 26,
1866, as wel |l as disputes regardi ng ot her agreenents between NaTec and
Vodward, nmay be resolved in an appropriate judicial forum Id.

In conclusion, we rule that the record establishes that this exchange
isinthe public interest. NaTec has failed to significantly dispute the
findi ngs made by BLM concerni ng the proposed exchange. As counsel for BLM
properly states, while NaTec may be individual | y i nconveni enced by the
exchange, this fact is not sufficient to showthat the exchange is not in
the interest of the Lhited Sates. As there has been no show ng that the
exchange is contrary to the public interest nor any denonstration that
there is an error in the exchange process itself, the decision to deny the
protest nust be affirned. See, e.g., Jesse B Knopp, supra; Barrett S
Duff, supra; John S Peck, supra.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes L. Byrnes
Chi ef Administrative Judge

| concur:

David L. Hughes
Admini strative Judge
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